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A Pathway to Protect the Privacy of Domestic
Abuse Survivors in Washington
Bisma Shoaib
I. INTRODUCTION
Ricci, survivor of sexual violence, emotional abuse, and manipulation,
found her voice after five long years.1 Yet, in her life, she had only known
one survivor of domestic violence whose abuser was successfully
prosecuted.2 Ricci persevered with the help of the Seattle City Attorney’s
Office Domestic Violence Unit and her ex-partner pleaded guilty in Seattle
Municipal Court to domestic violence property destruction.3
Diana’s experience has been very different. She spent two years of her
life with an emotionally, economically, and physically abusive ex-partner.4
As a response to the abuse, Diana attempted suicide five times over the
span of two years. Diana recollects, “[i]t took me five years to recover from
the two years that I spent with him.”5 Unlike Ricci, Diana never sought
justice through the courts as she wanted to maintain her privacy. “I have a
child who I want to protect at all costs. I cannot make my story public.
People already question my experiences because my ex-husband was rich
and powerful and I had nothing,” Diana reported to me with tears in her
eyes.6 When asked if she would have pursued justice through the courts if
1

Seattle City Attorney, To Hell and Back: A Survivor’s Story, CITY OF SEATTLE,
https://www.seattle.gov/cityattorney/crime-victim-assistance/domestic-violence-help/tohell-and-back-a-survivors-story [https://perma.cc/V3TW-VH3C] (last visited Mar. 15,
2022).
2
Id.
3
Id.
4
Telephone Interview with Diana Smith, Domestic Abuse Survivor (Sept. 6, 2021)
[hereinafter Interview with Diana Smith]. The name of the interviewee has been changed
per her request.
5
Id.
6
Id.
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her case would not be public record, she answered that she would “within
seconds.”7
Although domestic violence can involve violence between any household
members, as between parent and child, the focus of this article is domestic
violence between intimate partners and the role of technology in such a
dynamic. Domestic abuse, also often called “domestic violence” or “intimate
partner violence,” is a pattern of behavior in a relationship that is used to obtain
or maintain control over an intimate partner.8 Although there are many ways to
describe domestic violence, intimate partner violence is more specific. It is
“violence perpetrated by a partner in a romantic or dating relationship.”9 Abuse
can be physical, sexual, emotional, economic, or psychological.10 It can involve
threats of actions that coerce another person.11 Anyone, regardless of age, race,
gender, sexual orientation, faith, or class can be a survivor of domestic
violence.12 Incidents of domestic violence are rarely isolated and usually spiral in
frequency and severity.13 Domestic abuse may result in serious physical injury or
death.14
This article argues that the impact of COVID-19—related isolation and
the misuse of technology to further domestic abuse has underscored the
need for the Washington legislature to act promptly with a bill enabling
domestic abuse survivors better access to justice. Although Washington
7

Id.
What
Is
Domestic
Abuse?,
UNITED
NATIONS,
https://www.un.org/en/coronavirus/what-is-domestic-abuse
[https://perma.cc/88ZQNUZV] (last visited Mar. 15, 2022).
9
The
Language
We
Use,
WOMEN
AGAINST
ABUSE,
https://www.womenagainstabuse.org/education-resources/the-language-we-use
[https://perma.cc/JEG3-CCTZ] (last visited Mar. 15, 2022).
10
Types of abuse, LOVE IS RESPECT, https://www.loveisrespect.org/resources/types-ofabuse/ [https://perma.cc/G3EV-37B9] (last visited Nov. 4, 2022).
11
Id.
12
What Is Domestic Abuse?, supra note 8. Although people who do not identify as
women are also survivors of domestic violence, this comment focuses on the experience
of women since a majority of reported survivors identify as women.
13
Id.
14
Id.
8
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Coalition Against Domestic Violence (WSCADV) and other countyspecific programs provide survivors help with safety planning, 15 a large
number of survivors do not report domestic abuse cases. 16 Thus, there is a
need for a fundamental shift to allow survivors to seek legal recourse
without jeopardizing their privacy. A fundamental shift would holistically
address the privacy concerns of domestic abuse survivors as they navigate
the legal system for support and justice.
The Washington legislature must prioritize the privacy of domestic abuse
survivors and prevent the perpetual stigmatization of domestic abuse
survivors because of civil protection orders being accessible to the public;
failing to do so makes survivors more vulnerable to public and private
humiliation in a world where survivors are ruthlessly blamed for the actions
of their abusers. First, to effectively meet the needs of survivors while
ensuring their privacy, the Washington legislature must pass a bill
forbidding private information in civil cases regarding domestic abuse
survivors to be part of public record. Second, it must create specialized
domestic violence courts. Finally, survivors must be given the right of
erasure, commonly known as the right to be forgotten, to protect their
private data associated with any domestic violence civil proceeding. Doing
so will enable individuals to determine the development of their life in an
autonomous way, without being stigmatized for bringing a domestic abuse
case to the court. We must ensure that our courts are a safe space where
women feel accepted, seen, and protected.

15

Washington State Domestic Violence Information and Referral, Domestic Violence
Programs,
WASH.
DEP’T
SOC.
AND
HEALTH
SERVS.,
https://www.domesticviolenceinforeferral.org/domestic-violence-programs
[https://perma.cc/K5TM-V4WD] (last visited Mar. 10, 2022).
16
BALBIR GURM AND JENNIFER MARCHBANK, Chapter 8: Why Survivors Don’t
Report, KPU, https://kpu.pressbooks.pub/nevr/chapter/why-do-survivors-not-report-topolice/ [https://perma.cc/CP3S-DP63] (last visited Nov. 4, 2022).
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A. Severity of the Domestic Violence Epidemic
Ricci’s and Diana’s stories are not isolated events. Domestic abuse has
been prominent throughout history and was formerly deemed a private
affair to which public scrutiny was inapplicable. In ancient Rome, a man
had all right to “beat, divorce, or murder his wife” for offenses she
committed, which threatened his honor or property.17 Likewise, the
Catholic Church’s acceptance of “The Rules of Marriage” in the fifteenth
century permitted a husband to beat his wife under similar circumstances. 18
The common law in England permitted a husband to beat his wife to
preserve family discipline.19 In America, it was only in the 1870s that states
started to ban a husband’s right to beat his family members. 20 The laws
protecting wives from violence at the hands of their husbands were only
moderately enforced.21 It was not until the 1960s that domestic abuse was
brought to the attention of the media by feminist movements. 22 In the
1970s, feminists decried domestic violence as a serious public issue and
hosted consciousness-raising groups for women to talk about their personal
lives.23 In these settings, women were encouraged to critically think about
the most personal and private aspects of their relationships. 24 Those
consciousness-raising groups led to many of the first domestic violence

17

Jackie Davis, Domestic Abuse, UNIV. ARK. SYS. CRIM. JUST. INST. SCH. L. ENF’T
SUPERVISION
SESSION
XVII
1,
2,
https://www.cji.edu/wpcontent/uploads/2019/04/domestic_abuse_report.pdf
[https://perma.cc/4LGH-SHV8]
(last visited Nov. 30, 2022).
18
Id.
19
Id.
20
Id. at 3.
21
Id.
22
Id.
23
Peggy Solic, Private Matter or Public Crisis? Defining and Responding to Domestic
Violence,
OHIO
STATE
UNIV.:
ORIGINS
(May
2015),
https://origins.osu.edu/article/private-matter-or-public-crisis-defining-and-respondingdomestic-violence [https://perma.cc/XS5P-UPKN].
24
Id.
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shelters.25 Having no place to escape from violence, survivors sought
spaces where they could feel and be safe.26 By the 1980s, most states had
implemented legislation formally addressing domestic violence. 27
While state and national laws provide guaranteed protections from
domestic violence, the laws do not provide sufficient privacy to domestic
abuse survivors in courts. Despite years of advocacy, the government has
failed to effectively support domestic abuse survivors.28 For example, data
from various surveys indicates a high prevalence of domestic violence
against women in all societies.29 In western countries, about 25% of women
experience intimate partner violence throughout their lifetimes. 30 In 2008
alone, females aged twelve and older experienced about 552,000 nonfatal
violent crimes such as rape, sexual assault, robbery, or aggravated or simple
assault by an intimate partner.31 The prevalence of data shows the
seriousness of the problem and how widespread it is in our communities.
Nevertheless, this data is limited because most instances of domestic
violence are not reported to law enforcement.32 Domestic violence is
25

Id.
Id.
27
Davis, supra note 17, at 3.
28
See Martin R. Huecker et al., Domestic Violence, NIH, (Sept. 9, 2022)
https://www.ncbi.nlm.nih.gov/books/NBK499891/
[https://perma.cc/KKS7-TDRF]
(“Family and domestic health violence are estimated to affect 10 million people in the
United States every year. It is a national public health problem[.]”)
29
World Report on Violence and Health: Summary, WORLD HEALTH ORG. [WHO] 35
(2002),
https://apps.who.int/iris/bitstream/handle/10665/42512/9241545623_eng.pdf?sequence=
1&isAllowed=y [https://perma.cc/6URU-SK27].
30
Eur. Const. Ass., Recommendation Rec. (2002) 5 of the Committee of Ministers to
member States on the protection of women against violence adopted on 30 April 2002
and
explanatory
memorandum,
at
45
(2002),
https://www.coe.int/t/pace/campaign/stopviolence/Source/rec2002(5)_en.doc
[https://perma.cc/8CJH-AKLH].
31
Shannan Catalano et al., Female Victims of Violence, BUREAU OF JUST. STAT.
SELECTED FINDINGS 1 (Oct. 23, 2009), https://bjs.ojp.gov/content/pub/pdf/fvv.pdf
[https://perma.cc/K5Y7-BTS2].
32
Enrique Gracia, Unreported Cases of Domestic Violence Against Women: Towards an
Epidemiology of Social Silence, Tolerance, and Inhibition, 58 J. EPIDEMIOLOGY &
26
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considered a serious public health problem, particularly for women. 33 Yet,
only a few of those affected by domestic violence, between 2.5%–15%,34
report experiencing intimate partner violence. Society has repeatedly failed
domestic abuse survivors. It is not dealing well with the problem. The
reasons so many cases go unreported are both personal and societal, such as
economic dependency, fear of retaliation, and victim blaming behaviors. 35
There is an imbalanced power relation for men and women in society and
privacy of the family is attacked when domestic abuse cases become public
affairs.36
Despite the prevalence of unreported cases, we have social silence and
inhibition around domestic abuse. In a Eurobarometer survey by the
European Commission on “Europeans and their views on domestic violence
against women,” participants were asked whether they knew “a woman who
has been a victim of some form of domestic violence.”

37

A significant

percentage reported knowing a colleague/classmate, a neighbor, or a
friend/family member, who experienced domestic violence (11%, 18%, and
19% respectively).38 The respondents also knew someone who had been a

CMTY. HEALTH 536, 536–37 (June 11, 2004), https://jech.bmj.com/content/58/7/536
[https://perma.cc/7J6W-W6WR].
33
G Kranz, Violence Against Women: A Global Public Gealth Issue!, 56 J.
EPIDEMIOLOGY
&
CMTY.
HEALTH
242,
242–43
(Apr.
1,
2002)
https://jech.bmj.com/content/56/4/242 [https://perma.cc/5PS4-4XB9].
34
Ronet Bachman & Linda E. Saltzman, Violence Against Women: Estimates From the
Redesigned Survey, BUREAU OF JUST. STAT. SPECIAL REPORT 1, 4 (Aug. 1995),
https://bjs.ojp.gov/content/pub/pdf/FEMVIED.PDF [https://perma.cc/G6S9-U64Q].
35
Gracia, supra note 32.
36
Id.
37
Europeans and Their Views on Domestic Violence Against Women, EUR. COMM’N 1,
106–16
(June
1999),
https://evaw-global-database.unwomen.org//media/files/un%20women/vaw/full%20text/europe/eurobarometer%2051%20%200%20
%20europeans%20and%20their%20views%20on%20domestic%20violence%20against
%20women/ireland%20%20eurobarometer%20510%20%20europeans%20and%20their
%20views%20on%20dv%20against%20women%201999.pdf?vs=951
[https://perma.cc/AR3E-TR3E].
38
Id.
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domestic abuser in the same places (7%, 16%, and 17% respectively).39
These results highlight that many cases of domestic violence, although
unreported, are known in social circles of the survivors: they tend to share
their experiences with friends and family.
Even though domestic violence is not foreign to many, there is a
prevalence of victim-blaming attitudes. The same Eurobarometer found
46% of European Union citizens think that women’s provocative behavior
causes domestic violence against women.40 When survivors are held
responsible for their own victimization, the chances of receiving help are
severely reduced.41
Recently, the COVID-19 pandemic made instances of domestic violence
far worse. While COVID-19-related lockdowns decreased the spread of the
virus, the lockdowns appear to have created a prime environment for
increased domestic abuse.42 Social and livelihood stresses are common
impetuses for incidents of domestic violence; disasters, including the
pandemic, increase these stresses.43 Victims and aggressors, or potential
aggressors, could not easily separate themselves from each other due to
COVID-19-related lockdowns.44 According to a review of twelve U.S.
studies, domestic violence incidents increased 8.1% after jurisdictions
imposed pandemic-related lockdown orders.45 There were approximately
39

Id.
Id.
41
Bernard Weiner, A Cognitive (Attribution) – Emotion – Action Model of Motivated
Behavior: An Analysis of Judgments of Help-Giving, 39 J. PERSONALITY & SOC. PSYCH.
186, 189–91 (1980).
42
Karen Nikos-Rose, COVID-19 Isolation Linked to Increased Domestic Violence,
Researchers Suggest Financial Stress Contributes, UNIV. CAL. DAVIS (Feb. 24, 2021),
https://www.ucdavis.edu/news/covid-19-isolation-linked-increased-domestic-violenceresearchers-suggest [https://perma.cc/Y2TK-Q7AC].
43
Clare E.B. Cannon et al., COVID-19, Intimate Partner Violence, and Communication
Ecologies, 65 AM. BEHAV. SCIENTIST 992, 993–97 (2021).
44
Id.
45
Alex R. Piquero et al., Domestic Violence During COVID-19: Evidence from a
Systematic Review and Meta-Analysis, COUNCIL ON CRIM. JUSTICE, 5 (Feb. 2021),
https://build.neoninspire.com/counciloncj/wp40
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1,330 more domestic violence calls after a state-level stay-at-home mandate
began to law enforcement and emergency hotline registries per day across
the U.S. during March and April 2020.46 The question then becomes
whether

Washington

provides

survivors

sufficient

legal

recourse

considering the worsening domestic violence epidemic.
B. Technology-Facilitated Domestic Abuse
The prevalence of the internet has also given rise to technologyfacilitated abuse. Technology is often misused by abusers to harass,
threaten, coerce, monitor, and exploit survivors. 47 Abusers use technology
to maintain control and dominion over domestic abuse survivors. 48 In 2015,
the Safety Net Project surveyed victim service providers regarding the
misuse of technology by abusers.49 Among the surveyed individuals, 97%
claimed that exploitation technology by abusers leads survivors they work
with to experience harassment, monitoring, and threats.50 The same survey
illustrated that “79 percent of programs reported that abusers monitor
survivors’ social media accounts, 74 percent report that abusers check

content/uploads/sites/96/2021/07/Domestic-Violence-During-COVID-19-February2021.pdf [https://perma.cc/PX4N-NVHY].
46
COUNCIL ON CRIM. JUSTICE, IMPACT REPORT: COVID-19 AND DOMESTIC VIOLENCE
TRENDS (Feb. 23, 2021), https://counciloncj.org/impact-report-covid-19-and-domesticviolence-trends/ [https://perma.cc/JZ3U-HTJL]
47
VAWnet, Technology-Facilitated Abuse, NAT’L RES. CTR. ON DOMESTIC VIOLENCE,
https://vawnet.org/sc/technology-assisted-abuse [https://perma.cc/SCV5-Q6Z5] (last
visited Mar. 15, 2022).
48
See
Types
of
Abuse,
NAT’L
DOMESTIC
VIOLENCE
HOTLINE,
https://www.thehotline.org/resources/types-of-abuse/
[https://perma.cc/Q3HG-K2V3]
(last visited Mar. 15, 2022).
49
A Glimpse From the Field: How Abusers Are Misusing Technology, NAT’L.
NETWORK TO END DOMESTIC VIOLENCE: SAFETY NET PROJECT BLOG (Feb. 17, 2015),
https://www.techsafety.org/blog/2015/2/17/a-glimpse-from-the-field-how-abusers-aremisusing-technology [https://perma.cc/KUX3-BQQ2].
50
Id.
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victims by text messages, and 71 percent report that abusers scrutinize
survivors’ computer activities.”51
Domestic violence has a substantial impact on the children of survivors,
and privacy concerns can be more significant when children are involved.
Survivors of domestic violence, like most parents, try to give their children
the necessary emotional and physical support.52 Domestic violence impacts
a survivor’s decisions and many survivors create safety plans around the
needs of their children.53 For example, Diana explained that a primary
reason she did not seek legal recourse was that she did not want to put her
daughter through the “troubles of court.”54 She stated, with tears in her
eyes, “that [court records] would be permanently associated with not just
me, but my child. I do not want her to see her mother in a state of distress.
Not today, not when she grows up.”55
C. Relationship of Public and Private Spheres
Efforts to address domestic violence have long centered on the question
of what is public. The dichotomy between what is public and what is
private has historically acted to prevent the state from interfering with the
private realm of the home to address domestic violence.56 Yet, domestic
violence is a daily occurrence in homes across the globe. 57 Some

51

Id.
Jill Davies, Confidentiality & Information Sharing Issues, NAT’L COUNCIL OF JUV.
AND
FAM.
CT.
JUDGES
1,
3
(2004),
http://www.ncdsv.org/images/NCJFCJ_FVPF_APHSA_Confidentiality_4-2004.pdf
[https://perma.cc/48Q6-V66Y].
53
Id.
54
Interview with Diana Smith, supra note 4, at 00:25.
55
Interview with Diana Smith, supra note 4, at 00:25.
56
See Reva B. Siegel, “The Rule of Love”: Wife Beating as a Prerogative and Privacy,
105 YALE L. J. 2117, 2119 (1996) (indicating that domestic violence law started from the
notion of “marital prerogative”).
57
Sandra Horley, Opinion: Why Domestic Violence is Never a Private Issue, CNN (June
19, 2013, 10:50 AM), https://www.cnn.com/2013/06/19/opinion/opinion-domesticviolence-not-private-issue/index.html [https://perma.cc/EU2P-2V3G].
52
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domestic violence experts argue, “By failing to speak out against
domestic violence, we condone it. We minimize it. We give violent
men social permission to continue their abuse.” 58 While it is important
to acknowledge the importance of raising awareness about domestic
violence, courts must consider the impact of open civil records on domestic
violence survivors. Privatizing domestic abuse records or providing
survivors with the ability to determine the aspects of their past that are
public does not delegitimize the importance of talking about domestic
violence. The two are not mutually exclusive.
In the past several decades, domestic violence advocates and scholars
have succeeded in breaking down the public-private distinction so that
states could successfully pass laws to address the problem. 59 Washington
State passed the Domestic Violence Prevention Act in 1984.60 The
legislature codified the Act at RCW 26.50 and has amended the Act
numerous times.61 The Act “created civil domestic violence protection
orders.”62 A petition for a domestic violence protection order must state the
instances of violence committed against the survivor by an intimate partner
or a family or household member. 63 The domestic violence protection order
proceedings are overseen by the superior and district courts.64
The state became so increasingly active in addressing domestic violence
that many jurisdictions implemented mandatory arrest and no-drop
prosecution policies, which required the state to act against abusers even
58

Id.
See Cheryl Hanna, No Right to Choose: Mandated Victim Participation in Domestic
Violence Prosecutions, 109 HARV. L. REV. 1849, 1860–62 (1996).
60
Legal Voice, Domestic Violence Protection Order Case Law in Washington State,
EASTSIDE LEGAL ASSISTANCE PROGRAM 1, 5 (Mar. 2020), https://elap.org/wpcontent/uploads/2021/08/Legal-Voice-DVPO-case-law-chart.pdf
[https://perma.cc/7NH4-QRZQ].
61
Id.
62
Id.
63
WASH. REV. CODE § 7.105.100.
64
WASH. REV. CODE § 7.105.050.
59
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when the survivors desired otherwise. The new law in Washington
mandates a police officer who respond to a domestic violence incident to
arrest the alleged abused if the officer has probable cause to believe
domestic violence occurred within the last four hours. 65 Under state law,
arrest is mandatory for violations of No Contact Orders and Civil Protection
Orders.66 Notably, a police officer must complete a police report after
responding to a domestic violence incident even if no arrest is warranted.67
If charges are filed, only the prosecutor has the authority to drop them
because the survivor is considered a witness of the crime.68 These policies
put in question the boundaries of privacy in domestic violence cases.
A less examined question lies in the domestic violence survivor’s privacy
interests once the matter goes to court. While a person’s home is generally
considered their private space, courtrooms and court records are public.
When should transparency be scarified for privacy? Particularly with access
to the internet, court records and courtrooms have become an open library,
accessible to all.

II. PRIVACY IN THE CONTEXT OF DOMESTIC VIOLENCE
While privacy can help women find seclusion, solitude, and
confidentiality, it can threaten the wellbeing of women. Feminist scholars
disagree about the meaning of privacy and whether privacy is a good or bad
thing.69 For example, there is very little recourse or help available in the
darkness of seclusion. One scholar mentioned that “privacy is the right of
65

Seattle Municipal Court, What Happens in Cases of Domestic Violence, CITY OF
SEATTLE,
https://www.seattle.gov/courts/programs-and-services/specializedcourts/domestic-violence-intervention-project/what-happens-in-cases-of-domesticviolence [https://perma.cc/UMT4-5PN9] (last visited Mar. 15, 2022).
66
Id.
67
Id.
68
Id.
69
See Martha C. Nussbaum, Is Privacy Bad for Women?, BOSTON REV. (Apr. 1, 2000),
https://bostonreview.net/articles/martha-c-nussbaum-privacy-bad-women/
[https://perma.cc/5ADF-KLD].
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men ‘to be let alone’ to oppress women one at a time.” 70 Seclusion prevents
women from receiving social support and community help. Some feminists
also critique privacy as providing any form of autonomy: the idea of an
individual alone and untouched in the woods is a man’s world, not one
representative of women’s lives and interests. 71 While not all scholars are
comfortable with characterizing autonomy as a kind of privacy, one need
not look beyond Griswold v. Connecticut72 and Roe v. Wade73 to understand
the importance of privacy to the feminist agenda.
As privacy is of paramount importance in a domestic abuse case, it is
essential to understand the paradigms of privacy. Contemporary privacy
research has developed a broader picture of the range of interests under
privacy law. For instance, in 1998, as the rise of technology began to
implicate privacy in drastic ways, Jerry Kang aimed to create a
categorization that could help discipline splintering understandings of
privacy in different contexts.74 Kang defined three clusters of privacy
interests: spatial, decisional, and informational.75 Spatial privacy is the
ability to control access to physical spaces, like keeping junk mail out of
your mailbox76 or the police out of your living room.77 Decisional privacy is
the ability to make decisions without unwanted interference, such as
choosing to obtain forms of birth control78 or abortions.79 Informational

70

Privacy
is
Inherently
Patriarchal,
Feminist
Critique
of
Privacy,
https://debate.uvm.edu/handbookfile/pubpriv/128.html [https://perma.cc/2ULD-FWDE].
71
See Robin West, Jurisprudence and Gender, 55 U. CHI. L. REV. 1, 3 (1988).
72
Griswold v. Connecticut, 381 U.S. 479, 485 (1965) (establishing the right of married
couples to purchase birth control).
73
Roe v. Wade, 410 U.S. 113, 152–53 (1973) (establishing women’s right to privacy in
obtaining an abortion), overruled by Dobbs v. Jackson Women’s Health Org., 213 L. Ed.
2d 545, 142 S. Ct. 2228 (2022).
74
Jerry Kang, Information in Cyberspace Transactions, 50 STAN. L. REV. 1193 (1998).
75
Id.
76
Rowan v. U.S. Post Off. Dep’t., 397 U.S. 728, 736–37 (1970).
77
See Kang, supra note 74, at 1202.
78
Griswold v. Connecticut, 381 U.S. 479, 485 (1965).
79
Roe v. Wade, 410 U.S. 113, 164 (1973).
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privacy is the ability to control the flow of personal information.80 Viewed
through Kang’s clusters, the privacy of domestic violence survivors in
courts must be addressed in all three clusters with a pointed focus. Spatial
privacy can be addressed by making the courtroom a physically safe place
for the survivors; informational privacy can be addressed by giving
survivors full control over the information filed with the court; and
decisional privacy can be addressed by giving survivors the ability to assert
the right to be forgotten and control the content and use of court records.
While decisional privacy mandates the survivor’s right to autonomy, some
advocates argue that mandatory arrest showcases the support of the state for
domestic abuse survivors.81 Others maintain that it is fundamental to the
feminist cause for women to have the right to make their own decisions.82
The first form of privacy that is particularly hailed by feminist
scholarship, however, is decisional privacy.83 From Griswold v.
Connecticut,84 which held that married couples have a right to purchase
contraceptives, to Roe v. Wade,85 which established that the constitutional
right to privacy protected a woman’s right to choose to have an abortion,
feminist scholars have emphasized the importance of decisional privacy.
Decisional privacy is of particular importance in the realm of domestic
violence. It is used to criticize domestic violence responses that prevent
survivors from making decisions about the prosecution of their abusers. 86

80

Kang, supra note 74, at 1203.
Barbara Fedders, Note, Lobbying for Mandatory-Arrest Policies: Race, Class, and the
Politics of the Battered Women’s Movement, 23 N.Y.U. REV. L. & SOC. CHANGE 281,
290 (1997).
82
Anne C. Dailey, Developing Citizens, 91 IOWA L. REV. 431, 456 (2006).
83
Tracy E. Higgins, Reviving the Public/Private Distinction in Feminist Theorizing
Symposium on Unfinished Feminist Business, 75 CHI.-KENT L. REV. 847, 847–48(2000).
84
Griswold v. Connecticut, 381 U.S. 479, 485 (1965).
85
Roe v. Wade, 410 U.S. 113, 152–53 (1973).
86
Miriam H. Ruttenberg, Note, A Feminist Critique of Mandatory Arrest: An Analysis of
Race and Gender in Domestic Violence Policy, 2 AM. U. J. GENDER & L. 171, 190
(1994).
81
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The second key privacy interest for survivors going through the court
process is their ability to control the information that is shared publicly.
This information includes what the survivor voluntarily shares and what the
court requires to be submitted. Once the case has been finalized, public
information is not only available to the world, including future partners and
family members, it is readily accessible to the abuser. 87 By their mere
presence in court, survivors have reduced privacy—they have come to a
public place. Furthermore, the internet amplifies this publicness.88 Not only
are survivors’ names made public, but they are also published (and readily
available) on court search sites.89 Public records can be easily duplicated by
private parties for easy access and availability unless restricted by court
order.90 Because this availability amplifies risk and resulting harm,
domestic violence records should stay offline.
A key privacy interest in a domestic violence proceeding is the extent to
which survivors can control the information presented and used. The
dichotomy between privacy as a good or bad thing must not be viewed in
the binary sense. The notion of privacy, as evidenced by the debates among
feminist scholars, is complex. It can be the foe in certain scenarios and the
hero in others. In the context of domestic violence and civil courts, the
important issue is that survivors should be able to use the court system
without fear of safety and lack of privacy within the legal domain. Thus,
there must be some restrictions on the public accessing information about
survivors.

87

See generally, WASHINGTON COURTS, Access to Court Records Brochure,
https://www.courts.wa.gov/newsinfo/index.cfm?fa=newsinfo.displayContent&theFile=co
ntent/accessToCourtRecords [https://perma.cc/3WSU-P5H4] (last visited Nov. 20, 2022)
(“All court records are open to the public except as restricted by federal law, state law,
court rule, court order, or case law.”).
88
Helen Nissenbaum, Privacy as Contextual Integrity, 79 WASH. L. REV. 119, 120
(2004).
89
See WASHINGTON COURTS, supra note 87.
90
Id.
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The final form of privacy interest that exists for domestic violence
survivors in court is spatial privacy in the courthouse. While some courts
offer separate waiting rooms for survivors and safe escorts out of the
courthouse,91 these services should always be available for survivors.
Survivors might be unwilling to enter the courthouse, let alone proceed with
a case, if they feel physically unsafe.92 Diana, for example, mentioned that
she has often avoided places that made her feel uncomfortable because she
found them triggering.93 The issue of spatial safety goes beyond physical
safety. Survivors who pursue legal recourse through the courts risk their
abusers using the setting to re-victimize them.94 The more public the venue,
the more hesitant survivors will be to seek recourse.95 The possibility of
embarrassment and humiliation is endless when the court records and
proceedings are made publicly accessible for an unspecified duration of
time.96 Survivors are haunted by the memory of their physical and
emotional abuse, so if courts provide spatial privacy, survivors will have a
safe avenue to pursue justice without becoming retraumatized.
Privacy is a complicated concept that has positive and negative aspects.
The negative aspects, as demonstrated by some feminist scholars, cannot

91

See VOICES OF WOMEN ORG. PROJECT & THE HUMAN RIGHTS PROJECT OF THE
URBAN JUSTICE CTR., JUSTICE DENIED: HOW FAMILY COURTS IN NYC ENDANGER
BATTERED
WOMEN
AND
CHILDREN
9,
http://leadershipcouncil.org/docs/VOW_JusticeDenied_sum.pdf
(“Ensure
battered
women’s safety while in court by ensuring that elevators are working, that bathrooms
have working locks, and that guards are stationed in waiting rooms and outside the
courthouse to patrol the line waiting to go through security.”) [hereinafter Voices of
Women].
92
See id. at 5. (“All the women interviewed described their experiences in courts as
extremely stressful and often re-traumatizing to them and their children. The financial
toll was sometimes catastrophic, including loss of job due to excessive court appearances
and the costs of attorneys, forensics, filings and experts.”)
93
Interview with Diana Smith, supra note 4, at 00:15.
94
Voices of Women, supra note 91, at 1
95
Cindy Southworth & Sarah Tucker, Technology, Stalking, and Domestic Violence, 76
MISS. L.J. 667, 671 (2007).
96
Voices of Women, supra note 91, at 1.
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undermine the value that more privacy in courts could provide for domestic
abuse survivors. While privacy was historically used as a tool to shield
abusers, more privacy for domestic abuse survivors will protect their
autonomy and ensure that they are treated with dignity and respect in the
courts.

III. PUBLIC ACCESS TO DOMESTIC VIOLENCE RELATED COURT
PROCEEDINGS AND DATA
The divide between the public and private realms are especially distinct
in the court. The trial is either open or closed.97 Members of the public can
either access the court proceedings or they cannot.98 This stark dichotomy
has led advocates to either drive the court toward more openness or support
a more restricted approach because of worry about threats to due process
and privacy.99 Considering this duality, U.S. courts—civil and criminal,
state and federal—maintain a presumption of openness.100 Court
proceedings and records are deemed open to the public. The Sixth
Amendment codifies open court proceedings by requiring a public trial for
criminal defendants.101 The U.S. Supreme Court has further declared that
the “right to attend criminal trials is implicit in the guarantees of the First
Amendment; without the freedom to attend such trials, which people have
exercised for centuries, important aspects of freedom of speech and of the
press could be eviscerated.”102 For criminal trials, open court proceedings

97

See Emilie S. Kraft, Access to Courtroom, https://www.mtsu.edu/firstamendment/article/1547/access-to-courtrooms
[https://perma.cc/JR54-DNS3]
(last
visited Nov. 30, 2022).
98
Id.
99
See American Society of Criminology, Critical Criminal Justice Issues, NAT’L INST.
OF JUST. 1, 99, https://www.ojp.gov/pdffiles/158837.pdf [https://perma.cc/N5PJ-KJFW].
100
See Green, supra note 120.
101
U.S. CONST. amend. VI (“In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial”).
102
Branzburg v. Hayes, 408 U.S. 665, 681 (1972).
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are integral to checking judicial power so that justice is not done behind
veils.103
The emphasis on an open court is not limited to the criminal context. In
the absence of a constitutional provision allowing public access to civil
proceedings, the Third Circuit was the first to safeguard this right. 104 In
Publicker Industrial, Inc. v. Cohen, the court held the First Amendment
right to attend hearings and to examine public records, documents,
information, and data also applies to civil trials. 105
In Washington, case numbers may be obtained from the Clerk of the
Court where the case is filed.106 The Washington Public Records Act aims
to guarantee individuals access to public records.107 Chapter 42 of the
Public Disclosure Act sets forth that public records in the State of
Washington can be inspected or copied by the public.108 Washington law
defines records as “any writing containing information relating to the
conduct of government or the performance of any governmental or
proprietary function prepared, owned, used, or retained by any state or local
agency regardless of physical form or characteristics.”109 Any document,
information, exhibit, or other thing related to a civil action that is
103

See Rebecca Pirius, Right to a Public Trial, NOLO, https://www.nolo.com/legalencyclopedia/criminal-trial-publicity.html [https://perma.cc/U9DX-B7TL] and Francis
Newton Thrope, The Charter or Fundamental Laws, of West New Jersey, Agreed Upon—
1676, THE FEDERAL AND STATE CONSTITUTIONS COLONIAL CHARTERS, AND OTHER
ORGANIC LAWS OF THE STATES, TERRITORIES, AND COLONIES NOW OR HERETOFORE
FORMING THE UNITED STATES OF AMERICA COMPILED AND EDITED UNDER THE ACT OF
CONGRESS OF JUNE 30, 1906, https://avalon.law.yale.edu/17th_century/nj05.asp
[https://perma.cc/4H35-2VD9].
104
Publicker Indus., Inc. v. Cohen, 733 F.2d 1059, 1069-70 (3d Cir. 1984).
105
Id.
106
WASHINGTON COURT RECORDS, Instant Access to State, County and Municipal
Records, https://washington.staterecords.org/court.php [https://perma.cc/EBF5-Y46S]
(last visited Oct. 1, 2022).
107
BALLOTPEDIA,
Washington
Public
Records
Act,
https://ballotpedia.org/Washington_Public_Records_Act [https://perma.cc/7MMV-856V]
(last visited Mar. 31, 2022).
108
WASH. REV. CODE § 42.56.090.
109
WASH. REV. CODE § 42.56.
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maintained by a court for judicial proceedings and any information in a case
management system created or prepared by the court that is related to a
judicial proceeding is a “record” under Washington law.110
There is a small sphere of sensitive information that is deemed outside
the public realm by either statute or court rule. For example, records from
adoption cases and termination of parental rights cases are considered
inaccessible to the general public.111 While particular records in other types
of cases may be sealed, courts are often reluctant to seal records. 112
Potential embarrassment and incrimination are not sufficient reasons to
justify sealing records.113 Such limited exceptions are not enough to protect
domestic abuse survivors. Due to the rise of the internet, access to court
records have become increasingly easy.114 In prior years, an individual
would have to travel to the courthouse and obtain court records from the
clerk’s office.115 Now those records and proceedings are available, from the
comfort of one’s home, through digital access. 116 There is no fee to view a
record at the courthouse but courts charge fees for copies of documents. 117
Also, in most instances of remote access, the court charges a fee for remote
electronic access to court documents.118

110

Access to Court Records Brochure, supra note 87.
Id.
112
Leslie Brueckner & Beth Terrell, WHEN IT COMES TO SEALING COURT
RECORDS, THE PRESUMPTION OF PUBLIC ACCESS REQUIRES THAT YOU
“JUST SAY NO,” (July 6, 2017) https://www.publicjustice.net/comes-sealing-courtrecords-presumption-public-access-requires-just-say-no/
113
Doe v. N.Y.U., 6 Misc.3d 866, 878 (N.Y. App. Div. 2004).
114
See Public Records on the Internet: The Privacy Dilemma, (July 23, 2002),
https://privacyrights.org/resources/public-records-internet-privacy-dilemma
[https://perma.cc/6T8Q-D857].
115
Peter A. Winn, Online Court Records: Balancing Judicial Accountability and Privacy
in an Age of Electronic Information, 79 WASH. L. REV. 307, 316 (2004).
116
See generally Admin. Office of the U.S. Courts, Service Center,
http://pacer.psc.uscourts.gov/ [https://perma.cc/762V-969R] (last visited Oct. 1, 2022).
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Doe, 6 Misc.3d at 878.
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Id.
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While technology has changed, the Washington legislature has failed to
make appropriate changes to the laws governing public access to records.
Privacy interests of survivors that were once protected by hard to access
copies of court records are now thrust out for all to see including abusers,
friends, family, future partners, and children. The practical obscurity of
obtaining the documents from a courthouse is removed. Courts can wrestle
with this issue by categorizing information that can only be accessed at a
court. Considering this tension, the Washington legislature must take
immediate steps to be the pioneer in protecting the privacy concerns of
survivors. It must limit online access of domestic violence cases, create
specialized domestic violence courts in every county, and establish the right
to be forgotten for domestic violence survivors.
A. Online Access to Domestic Violence Cases
In some instances, domestic abuse matters are governed by a federal
statute. In those cases, the Violence Against Women Act prohibits the
online publication of identifying information in protective orders and
restraining orders.119 The identifying information is nonetheless public
record: courts can provide this information at the courthouse or via court
record websites.120 A consequence of an open court is the invasion of
privacy, so there must be an exception to ensure that domestic abuse
survivors are not excessively burdened by public policy.
In 2002, the Conference of Chief Justices and the Conference of State
Court Administrators published the Guidelines for Public Access to Court
119

18 U.S.C. § 2265(d)(3) (2006) (“A State, Indian tribe, or territory shall not make
available publicly on the Internet any information regarding the registration, filing of a
petition for, or issuance of a protection order, restraining order or injunction . . . in either
the issuing or enforcing State, tribal or territorial jurisdiction, if such publication would
be likely to publicly reveal the identity or location of the party protected under such
order.”).
120
Rachel Green, Dockets and Court Documents in State and Federal Courts: Federal
Courts, UCLA, https://libguides.law.ucla.edu/dockets/federal [https://perma.cc/H6RKA8NW] (last visited Mar. 31, 2022).
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Records (Model Policy).121 The Model Policy provides courts with a tool
for navigating the evolution from paper to digital court records. The
members of these advisory committees noted that cases involving domestic
violence required special attention due to the sensitive information
contained in such records.122 This publicized information has the power to
jeopardize an individual’s safety and could ruin their reputation and life. 123
The commentary to Section 1.00(a)(5) notes that:
[U]nrestricted access is not always in the public interest. The
interest in personal safety can be served by restricting access to
information that someone could use to injure someone else,
physically, psychologically or economically. Examples of actual
injury to individuals based on information obtained from court
records include: intimidation of, or physical violence towards,
victims, witnesses, or jurors, repeated domestic violence, sexual
assault, stalking, identity theft, and housing or employment
discrimination. While this does not require total restriction of
access to court records, it supports restriction of access to certain
information that would allow someone to identify and find a
person to whom they intend harm. This is an especially serious
problem in domestic violence cases where the abused person is
seeking protection through the court.124
Considering the safety interests of domestic abuse survivors that are
jeopardized by public records, the Model Policy suggests that certain
records should remain public but stay offline.125 The following categories of
information should be restricted to courthouse-only access under the Model
Policy:
121

Alan Carlson & Martha Wade Steketee, Public Access to Court Records:
Implementing the CCJ/COSCA Guidelines Final Project Report, THE NAT’L CTR. FOR
STATE
CTS.
&
THE
JUST.
MGMT.
INST.
1
(2005),
https://bja.ojp.gov/sites/g/files/xyckuh186/files/media/document/2005-1015_final_report.pdf [https://perma.cc/MZ45-DF5D].
122
Id. at 30.
123
See id. at 58
124
Id. at 58.
125
Id. at 61–62.
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[1] Addresses, phone numbers and other contact information for
victims in domestic violence, stalking, sexual assault, and civil
protection order proceedings; [2] Addresses, phone numbers and
other contact information for witnesses (other than law
enforcement witnesses) in criminal, domestic violence, sexual
assault, stalking, and civil protection order cases; [and] [3] Family
law proceedings including dissolution, child support, custody,
visitation, adoption, domestic violence, and paternity, except final
judgments and orders . . . .126
The Model Policy, in some instances, recommends that there are certain
pieces of information, so sensitive, that they must never be made public at
all—online or through any other mechanism.127 This sensitive information
includes the “[n]ame, address, telephone number, e-mail, or places of
employment of a victim, particularly in a sexual assault case, stalking or
domestic violence case [and the] [n]ame, address or telephone number of
witnesses (other than law enforcement personnel) in criminal or domestic
violence protective order cases.”128 Additional categories of data that the
state should restrict public access include:
•

Names and address of children in a juvenile dependency
proceeding;

•

Names and addresses of children in a dissolution,
guardianship,

•

domestic violence, sexual assault,
protective order proceeding;

•

Addresses and phone numbers of litigants in cases;

harassment,

or

126

Id. at 62.
Martha Wade Steketee & Alan Carlson, Developing CCJ/COSCA Guidelines for
Public Access to Court Records: A National Project to Assist State Courts, THE NAT’L
CTR. FOR STATE CTS. & THE JUST. MGMT. INST. 1, 48 (2005),
https://ncsc.contentdm.oclc.org/digital/collection/accessfair/id/210/
[https://perma.cc/9GJV-PG52].
128
Id.
127
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•

Photographs depicting violence, death, or children
subjected to abuse;

•

Certain exhibits in trials such as photographs depicting
violence, death, children subjected to abuse or depictions
of medical information;

•

Information gathered or created during the investigatory
phase that is related to the performance, misconduct or
discipline of a lawyer (where the judiciary has authority
over lawyer admittance and discipline and there are not
other provisions covering access to this information);

•

Information gathered or created during the investigatory
phase that is related to the performance, misconduct or
discipline of a judicial officer (where the judiciary has
authority over judicial officer discipline and there are not
other provisions covering access to this information); and

•

Information gathered or created during the investigatory
phase that is related to alleged misconduct by entities or
individuals licensed or regulated by the judiciary.129

The Model Policy is primarily concerned with survivor safety, which would
be jeopardized by making sensitive information public.
The Washington legislature must use the Model Policy as a guide to
protect the privacy rights of domestic abuse survivors. In 2008, the
Washington Administrative Office of the Courts implemented the Odyssey
web portal for superior court management.130 The portal is used to gain
access to the records and documents filed with the superior courts.131 In
addition to traditional government sources like Odyssey, because public
records are open, many third-party websites and organizations also post
records.132 Third-party websites make the search easier as there are no

129

Id. at 49.
WASHINGTON COURT RECORDS, supra note 106.
131
Id.
132
Id.
130
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limiting geographical or technological elements.133 Given the vast access to
public records regarding Washington’s domestic abuse survivors, there is
an urgent need for the state to take action to protect the privacy of
thousands of individuals currently living under the threat of being exposed.
When survivors of domestic violence are escaping their abusers and are
trying to keep identities hidden, inclusion of their name in any court record
jeopardizes their safety. For instance, “[i]f a victim of domestic violence
flees her abuser in Virginia, relocates to Texas, buys property, and files her
land record with a court that posts such records on the Web, her abuser can
find her with a simple . . . search.”134 In the most extreme cases, courts must
allow survivors the maximum protection. For instance, survivors should be
allowed to file a name change under seal. They have a fundamental right to
protect their identities and relocate to start a new life. This right is infringed
on precisely due to the lack of protections provided by the courts.
B. Specialized Domestic Violence Courts Must be Created
To account for the sensitivities surrounding domestic violence cases, the
traditional court system needs to be modified. Specialized courts are not a
novel creation: drug courts, veterans’ courts, and mental health courts are
some of the many specialized courts that already exist.135 The traditional
court system has failed to provide domestic abuse survivors with the
privacy and support needed to restart their lives; a specialized domestic
violence court might address such issues. 136 Domestic violence cases
133

Id.
Laura Silverstein, The Double Edged Sword: An Examination of the Global
Positioning System, Enhanced 911, and the Internet and Their Relationships to the Lives
of Domestic Violence Victims and Their Abusers, 13 BUFF. WOMEN’S L.J. 97, 128
(2004–2005).
135
See Position/Policy Statement: Specialized Court Programs, NAT’L SAFETY COUNCIL
(2019), https://www.nsc.org/getattachment/212286cc-0587-469b-b59f-891f247439ed/hcspecialized-court-programs-154 [https://perma.cc/82ZL-GCTK].
136
Mae C. Quinn, Anna Moscowitz Kross and the Home Term Part: A Second Look at
the Nation’s First Domestic Violence Court, 41 AKRON L. REV. 733, 734–35 (2008).
134
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involving

intimate

partners

are

often complex

consideration by the criminal justice system.

137

and

need

careful

In the 1990s, many

jurisdictions created specialized domestic violence courts for judges to
make sure that aid was provided to domestic violence survivors and to hold
those who commit domestic violence crimes accountable.138 Specialized
domestic violence courts are equipped to ensure that legal and social
services are readily available to domestic abuse survivors.139
Specialized domestic violence courts grew in popularity across the
country as it became apparent that the justice system treated survivors of
domestic violence systematically unfairly,140 and that “fear, economic
dependence, and even affection . . . made prosecution of such cases in a
traditional court setting extremely difficult.”141 The traditional model can be
detrimental to helping survivors: a model that is traditionally adversarial
and centered around problem solving is not sufficiently equipped to meet
the needs of domestic abuse survivors.142 Instead, specialized domestic
violence courts follow a victim-centered model.
The courts that specialize in domestic violence offenses aim to process
cases more efficiently and deliver more consistent rulings under domestic

137

Melissa Labriola et al., A National Portrait of Domestic Violence Courts, CTR. FOR
CT. INNOVATION 1, 9 (2010), https://www.ojp.gov/pdffiles1/nij/grants/229659.pdf
[https://perma.cc/JN3Y-99A8].
138
Id. at 1.
139
Id. at iv, 51.
140
Donna Wills, Domestic Violence: The Case for Aggressive Prosecution, 7 UCLA
WOMEN’S L.J. 173, 177 (1997) (highlighting the propensity of domestic violence
survivors to be too scared to help in the prosecution process of their abusers).
141
HON. DONALD E. SHELTON, THE CURRENT STATE OF DOMESTIC VIOLENCE COURTS
IN THE UNITED STATES, NAT’L CTR. FOR STATE CTS. 9 (Feb. 23, 2007),
https://cdm16501.contentdm.oclc.org/digital/collection/famct/id/173
[https://perma.cc/3PR6-FZ4N].
142
Randal B. Fritzler & Leonore M.J. Simon, Creating a Domestic Violence Court:
Combat in the Trenches, 37 CT. REV. 28, 33 (2000) (noting that the adversarial approach
can exacerbate the issues and increase the danger to survivors in cases involving intimate
partner abuse).
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violence statutes.143 Some domestic violence courts also include a stronger
focus on the rehabilitation of persons convicted of domestic violence to
deter repeat offenses.144 The most popular model of domestic violence court
merges civil and criminal jurisdiction to ensure access to a diversity of
hearings, from civil protection orders to criminal charges. 145 Some of the
longest running domestic violence courts follow this integrated model:
Quincy, Massachusetts; New York City, New York; Dade County,
Florida;”146 and Vancouver, Washington.147
The Clark County Domestic Violence Court in Vancouver, Washington,
combines criminal and civil jurisdictions.148 The Clark County Superior
court gave jurisdiction over civil protection orders to the Domestic
Violence Court.149 It allowed the specialized court to hear petitions for
restraining orders, in addition to all appearances for misdemeanor criminal
domestic abuse cases such as arraignments and pretrial conferences.150 The
streamline ensures that the presiding judge considers the entire
circumstances and gives consistent orders.151 The specialized court further

143
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https://www.supremecourt.ohio.gov/JCS/domesticViolence/topics/DVCourts/DVCToolkit.
pdf [https://perma.cc/TF3W-UZ4M].
144
Fritzler & Simon, supra note 142, at 31.
145
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GENDER L. & JUST. 38, 50–51 (2006).
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See Jennifer Thompson, Comment, Who’s Afraid of Judicial Activism?
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(last visited Oct. 29, 2021).
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streamlines the judicial process by preventing delays in the processing of
domestic violence cases.152 Because COVID-19 resulted in increased cases
of domestic violence at a time when resources are limited for survivors, 153
there is an urgent need for more specialized domestic violence courts in
Washington.
Other Washington counties have also established specialized domestic
violence courts. In 2021, the city of Spokane received a grant to help
establish a new domestic violence court in Spokane County.154 Near the city
of Seattle, the King County District Court has a specialized domestic
violence court at Maleng Regional Justice Center in Kent.155 The general
goal of a domestic violence court is to promote accountability for offenders
and transparent coordination of services for the survivors and their families.
The mission is accomplished through the assistance of trained justices and
social service agencies.156 By specializing in domestic violence offenses,
these courts will process cases more efficiently and deliver consistent
rulings about domestic violence statutes. A specialized domestic abuse
court in every Washington county is of paramount importance to protect the
survivors from unnecessary hardship in the legal battle to secure their
rights.
C. The Right to be Forgotten for Domestic Abuse Survivors
Specialized courts must be coupled with the right to be forgotten to avoid
the abuse of open access to records. In 2012, Viviane Reding, the European
152

E. Jane Ursel, The Possibilities of Criminal Justice Intervention in Domestic Violence:
A Canadian Case Study, 8 CURRENT ISSUES IN CRIM. JUST. 263, 274 (1997).
153
See Nikos-Rose, supra note 42.
154
Erin Robinson, Grant to Help Establish New Domestic Violence Court in Spokane,
KXLY (Oct. 21, 2021, 4:18 PM), https://www.kxly.com/grant-to-help-establish-newdomestic-violence-court-in-spokane/ [https://perma.cc/U54J-NTHG].
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Commissioner for Justice, Fundamental Rights, and Citizenship, codified
the European Commission’s proposal to create a sweeping new privacy
right in the European Union (EU)—the right to be forgotten.157
The right to be forgotten is codified in the General Data Protection
Regulation (GDPR), which governs how personal data is collected,
processed, and erased.158 The right to control one’s personal information is
pointless without the right to remove their unnecessarily stored information.
Thus, Article 17 of the GDPR provides that, under certain circumstances,
EU residents can have personal information removed or deleted from search
results and public records databases.159 The EU deserves credit for the
creation and expansion of the right to be forgotten with its Data Protection
Directive of 1995.160 The Directive mandates all EU Member States to
legislate so personal data are “processed fairly and lawfully.”161 One of the
key goals of the Directive is to protect the privacy rights of EU citizens. 162
The European Court of Justice, through a court ruling, created a new
standard allowing European citizens to request a delinking of their name

157

Jeffrey Rosen, The Right to be Forgotten, 64 STAN. L. REV. ONLINE 88 (2012).
Everything You Need to Know About the “Right to be Forgotten”, GEN. DATA PROT.
REGUL., https://gdpr.eu/right-to-be-forgotten/?cn-reloaded=1 [https://perma.cc/Y8XDVRLZ] (last visited Mar. 31, 2022) [hereinafter Right to be Forgotten] (“The right to be
forgotten appears in Recitals 65 and 66 and in Article 17 of the GDPR … The right to be
forgotten dovetails with people’s right to access their personal information in Article 15.
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from every search result on the internet.163 The right to be forgotten deals
solely with privacy and reputation issues of citizens.164 As a result of the
efforts by the EU, the right to be forgotten is slowly spreading across the
globe.165
The right to be forgotten was first argued in court in March 2010, when a
Spanish national, Costeja González, brought a complaint before the
country’s Data Protection Agency against La Vanguardia newspaper,
Google Spain, and Google Inc.166 González wanted the newspaper to
remove or change the record of his 1998 attachment and garnishment
proceedings so that the information would not be publicly available. 167
Particularly, González requested Google to remove his association with a
search result showing that his house was auctioned due to financial
hardships sixteen years ago.168 The Court of Justice of the European Union
(CJEU) ruled:
[T]he operator of a search engine is obliged to remove from the list
of results displayed following a search made on the basis of a
person’s name links to web pages, published by third parties and
containing information relating to that person, also in a case where
that name or information is not erased beforehand or
simultaneously from those web pages, and even, as the case may
be, when its publication in itself on those pages is lawful.169
CJEU also held that EU citizens whose personal data are publicly available
through internet search engines can “request that the information in
question no longer be made available to the general public on account of its
163
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inclusion in such a list of results” as their rights to privacy and protection of
personal data quash “not only the economic interest of the operator of the
search engine but also the interest of the general public in having access to
that information upon a search relating to the data subject’s name.” 170
Since González, other citizens across the globe have initiated claims
against Google.171 Japan has been especially active in resolving issues
regarding the right to be forgotten.172 While several other countries have
adopted legislation like the right to be forgotten,173 some experts and
scholars in the United States oppose it. Opponents argue that the right to be
forgotten violates First Amendment principles174; however, the First
Amendment of the U.S. Constitution does not limit the right to privacy.175
With an established right to be forgotten, people will continue to have the
right to free speech.176 It will contain a few limitations, for example,
“search engine results, access to publishers’ articles, and access to links
with personal information involving the person using the right to be
forgotten would be limited.”177
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The U.S. has historically placed greater emphasis on freedom of
expression than on privacy,178 and this emphasis on freedom of expression
comes at a cost to the safety and wellbeing of domestic abuse survivors.
However, systems of forgiveness and rehabilitation still exist in America.
For example, the Fair Credit Reporting Act allows an individual’s
bankruptcy records to be excluded from consumer reports after ten years,
and other financial issues are excluded after seven years.179 California law
removes driving under the influence offenses from a person’s driving
record after ten years.180 In Washington, RCW 13.40.070 allows juveniles
to file a motion to vacate juvenile records and seal the official juvenile court
file, the social file, and records of the court and any other agency.181
Currently, U.S. companies are not required to bear the burden to protect
survivors’ privacy interests. Google has a system in place to request the
removal of national identification numbers, bank account numbers, credit
card numbers, images of signatures, and nude or sexually explicit images
uploaded or shared without one’s consent.182 While European citizens can
request their information to be delinked or have their data removed from the
search engine under the GDPR, no such protections exist for U.S.
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citizens.183 This limited security blanket provided by Google to U.S.
residents is insufficient for domestic abusive survivors.
For example, Google fails to inform data subjects that third-party
websites may have also copied and published the same content.184 Once
information is duplicated on a website, many other sites collect and
republish the same information or take the information and publish their
own articles.185 It is unrealistic to ask an abuse survivor to find every thirdparty website that has accessed her private information. Thus, the burden
rightfully rests on the government to provide domestic abuse survivors with
the right to be forgotten: to have their personal information, upon request,
removed from any internet search. They deserve the right to live in this
world free from the fear of humiliation due to their trauma. They have the
right to move about this planet without being afraid that the courts will lead
their abusers to their newly found safe haven.
Domestic abuse survivors are a targeted group whom the courts have
failed to sufficiently protect. Article 12 of the Universal Declaration of
Human Rights states that there must be no arbitrary interference with one’s
privacy nor shall one be subjected to attacks upon her honor and
reputation.186 Considering the emphasis of Article 12 on the right to privacy
and the need for adequate protections for survivors of domestic abuse, the
Washington legislature must create a right to be forgotten for survivors.
This right would mandate all public and private entities in Washington to
remove the survivors’ personal data from their platforms upon request.
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1. Practical Applicability of the Right to be Forgotten
The right to be forgotten is utilized by EU citizens in a range of
circumstances including the following:
•

The personal data is no longer necessary for the purpose
an organization originally collected or processed it.

•

An organization is relying on an individual’s consent as
the lawful basis for processing the data and that
individual withdraws their consent.

•

An organization is relying on legitimate interests as its
justification for processing an individual’s data, the
individual objects to this processing, and there is no
overriding legitimate interest for the organization to
continue with the processing.

•

An organization is processing personal data for direct
marketing purposes and the individual objects to this
processing.

•

An organization processed an individual’s personal data
unlawfully.

•

An organization must erase personal data to comply with
a legal ruling or obligation.

•

An organization has processed a child’s personal data to
offer their information society services.187

While the right to be forgotten could extend to diverse circumstances, states
must first apply it in cases of domestic violence. Domestic abuse survivors
often face circumstances when an intimate ex-partner attempts to stalk them
using applicably available information.188 Survivors are named in public
reports.189 The circumstances of their past relationship are permanently
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Right to be Forgotten, supra note 158. (An information society refers to a society that
uses, creates, distributes, manages, or manipulates information as a core activity).
188
Google: Who Would Want the Right to be Forgotten?, supra note 168.
189
Id.

SEATTLE JOURNAL FOR SOCIAL JUSTICE

A Pathway to Protect the Privacy of Domestic Abuse Survivors in Washington 361

linked with their names and can drastically impact their fundamental human
rights, including the right to life, the freedom to movement and residence,
and the right to marry and have a family.
The right to be forgotten plays a critical role in protecting domestic abuse
survivors. The EU’s decision in Google Spain SL and Google Inc. v AEPD
and Mario Costeja González was praised by women’s aid advocates: “We
welcome changes which would give survivors of domestic violence more
control over their personal details online.”190 Women in domestic violence
cases often face danger due to the likelihood of retaliation.191 The right to
be forgotten protects the survivors’ privacy while facilitating recovery.
Given the paramount importance of the right to be forgotten for domestic
abuse survivors, the Washington state legislature should create an effective
mechanism for survivors to utilize this right. First, the state must create a
right to be forgotten request template. An individual should be able to
request erasure with convenience through a written or verbal request.
Survivors should be able to make the request at any government
organization or the legislature may create a designated contact organization.
Further, survivors must also be able to seek recourse by directly
contacting private companies like Google. The request should be made to a
designated contact group or individual. The company should provide stepby-step instructions to data subjects showing how to make a request to
remove their information under the right to be forgotten. Companies can
streamline the request process by creating a right to erasure request form.
Second, the state must require that all copies of the data be erased or
removed, regardless of whether the source directly or indirectly received the
personal data of the survivor, as long as it can be done without undue
hardship. The key challenges in enforcing the right to be forgotten are:

190
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1.

allowing a person to identify and locate personal data
items stored about them;

2.

tracking all copies of an item and all copies of
information derived from the data item;

3.

determining whether a person has the right to request
removal of a data item; and,

4.

effecting the erasure or removal of all exact or derived
copies of the item in the case where an authorized person
exercises the right.192

In the current open system, world-wide web, where anyone can make
copies of public data and store it in discrete locations, it can be impossible
to track down survivors’ personal data for the purpose of erasure. In such a
system, it can be difficult for an individual person to find all personal data
pieces stored and shared about them.193 It can additionally be difficult for
the state or a private entity to remove all requested personal data items
when there is a lack of authority of jurisdiction to initiate the deletion of all
copies. Therefore, the controller must take all reasonable steps to erase data
within its authority or jurisdiction. The controller must notify survivors of
the methods and scope of erasure. While digital duplication cannot be
prevented, survivors should be made aware of the protections that the state
or private company has implemented to respect the survivors’ right to be
forgotten.
2. Methods the State can Implement to Establish the Right to be
Forgotten
There are numerous techniques for data deletion that can be utilized to
effectuate this right. One method allows data storers to tag personal data of
192
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domestic abuse survivors with an expiration date.194 All servers handling
such data can be linked to obey the designated date.195 While this method
has been criticized because a worldwide data expiration date seems difficult
to achieve in the foreseeable future, technologies and researchers continue
to find methods to resolve the issues surrounding the use of an expiration
date method.196
A second method involves a more recent approach called “Vanish.” 197
Vanish stores shared data in a distributed hash table (DHT).198 DHT are
programmed to remove the underlying keys of information after a
designated time, making the cleartext data unavailable.199 This method
allows for encrypted copies of the data to continue to exist.200
A third method involves prevention of data duplication through Digital
Rights Management (DRM). DRM is an access control technology used by
commercial entities to prevent unauthorized use of digital content.201 It was
initially designed for content publishers, copyright holders, and parties
wanting to limit their shared content.202 While DRM techniques can often
be bypassed,203 they are a tool that can be used to minimize the duplication
of public data.
Furthermore, the state must take special care regarding the erasure of
personal data stored on offline devices. Personal data can be stored on
discarded or offline storage equipment like flash disks, recycled smart
phones, and desktop computers.204 Deleting the personal data of survivors
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on discarded or offline storage equipment is insufficient, as third parties can
easily recover such data through easily accessible technical methods.205
According to the Information Commissioner’s Office–UK, access to
personal data on discarded storage equipment is a significant problem in the
practice of the right to be forgotten.206 One solution is to require the
destruction of the offline storage device so that the stored data cannot be
resurrected.
The state can counteract the technological limitations with the
implementation of the right to be forgotten by requiring engine operators
and sharing services within Washington to filter references to the survivor’s
erased data. “Search engines process and store information they find in an
index, a huge database of all the content they’ve discovered and deem good
enough to serve up to searchers.”207 The data related to a domestic abuse
survivor should be indexed so that it is not easy to locate. This will prevent
easy access to personal data that can then be duplicated. While this is not an
impeccable solution, it will aid the shortcomings of using technical means
alone.
3. State Penalties for Violating the Right to be Forgotten
Another measure that will help assure survivors that their right to erasure
is fundamental is the implementation of strict penalties for violators. A right
without a remedy is meaningless. The fines for violating survivors’ right to
be forgotten or failure to comply with their request should be flexible. They
should resemble the penalties under the GDPR. The fines imposed by the
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GDPR are flexible and vary depending on the size of the entity, with some
violations being more severe than others.208 The GDPR imposes two tiers of
fines: “[t]he less severe infringements could result in a fine of up to €10
million, or 2% of the firm’s worldwide annual revenue from the preceding
financial year, whichever amount is higher.”209 The more serious
infringements that violate the very principles of the right to privacy and the
right to be forgotten, violate the essential principles of GDPR and face more
serious penalties: “These types of infringements [can] result in a fine of up
to €20 million, or 4% of the firm’s worldwide annual revenue from the
preceding financial year, whichever amount is higher.”210 The fines under
GDPR are administered by the data protection regulator in each EU
country.211 The following ten criteria are used by the data protection
regulator to determine the amount of the fine:
•

Gravity and nature — The overall picture of the
infringement. What happened, how it happened, why it
happened, the number of people affected, the damage
they suffered, and how long it took to resolve.

•

Intention — Whether the infringement was intentional or
the result of negligence.

•

Mitigation — Whether the firm took any actions to
mitigate the damage suffered by people affected by the
infringement.

•

Precautionary measures — The amount of technical and
organizational preparation the firm had previously
implemented to be in compliance with the GDPR.

•

History — Any relevant previous infringements,
including infringements under the Data Protection

208
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Directive (not just the GDPR), as well as compliance with
past administrative corrective actions under the GDPR.
•

Cooperation — Whether the firm cooperated with the
supervisory authority to discover and remedy the
infringement.

•

Data category — What type of personal data the
infringement affects.

•

Notification — Whether the firm, or a designated third
party, proactively reported the infringement to the
supervisory authority.

•

Certification — Whether the firm followed approved
codes of conduct or was previously certified.

•

Aggravating/mitigating factors — Any other issues
arising from circumstances of the case, including
financial benefits gained or losses avoided as a result of
the infringement.212

If multiple infringements are part of the same processing activity, the
regulator will penalize the organization only for the most severe
infringement.213
In lieu of the GDPR structure, the state should create an independent
body that is responsible for assessing and issuing fines. It should operate as
a data protection regulator and ensure transparency. This body should adopt
the ten criteria used by the data protection regulators to determine whether a
fine will be assessed and in what amount. Further, the fines for violating the
survivor’s right to be forgotten should be stiff to ensure best practices.
Designating violations to the right to be forgotten as serious infringements
and imposing strict fines will help organizations strive to ensure
compliance.
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All existing technical methods to ensure the right to be forgotten are
imperfect. Unauthorized duplication of publicly accessible data is a serious
threat to survivors’ right to be forgotten. The technical difficulties,
however, cannot be an excuse for the state’s failure to provide domestic
violence survivors safety. It is important to remember the words of Diana:
“I am so afraid of the legal system and lack of privacy within it, that I feel
safer not seeking justice.”214

IV. CONCLUSION
The issue of court access and privacy for domestic abuse survivors is vast
and intense. While Americans’ concerns about digital privacy extend to the
general public, domestic abuse survivors are a particular target of a specific
aggressor. It is essential for the Washington legislature to protect the rights
of Washington citizens until the federal government takes an initiative to
codify the right to privacy.
The above discussion highlights several important dimensions of
domestic violence survivors’ interactions with the court system. It is
important for domestic abuse survivors to use the court without fear of
personal safety. A watchful eye prevents many injustices but monitoring
eyes and ears should not prevent survivors of domestic violence from
seeking legal recourse. Many privacy issues, such as identity theft, are
injuries experienced by the public. Domestic violence survivors are targets
of a specific abuser who can take advantage of the overall lack of protection
for personal data in our society.
To meet the privacy needs of domestic abuse survivors, civil domestic
abuse records should not be available online. The Washington legislature
must create specialized domestic violence courts to accommodate the needs
of domestic abuse survivors. Importantly, survivors of domestic violence
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must be granted the right to be forgotten to protect their identities and
prevent their past from consuming their present and future.
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